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IN THE HIGH COURT OF DELHI AT NEW DELHI
WRIT PETITION (CIVIL) NO. 8446 OF 2017

IN THE MATTER OF:

MADHU SAHNI& OTHERS ...PETITIONERS
VERSUS

JAWAHARLAL NEHRU : ~...RESPONDENTS
UNIVERSITY & ANOTHER

' COUNTER AFFIDAVIT ON BEHALF OF THE RESPONDENT

NO. 2 (UNIVERSITY GRANTS COMMISSION)
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T, Madlu Mebuwna . | working as Muus“u K@cﬂ’@-}ﬁw]m the

Umvers;ty Grants Comrmssmn Bahadur Shah Zafar Mapg, New

\._ B I‘

_Dell’m 110001 do hereby solemnly affirm and state as under .
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1. That I am the um;lu\ Secyedemt.  in the University Grants

-.\ i

Comrmssmnr- '-(1.'; the Respondent No. 2 herein) [the

é

“Answering Respondent”], and, as such, I am conversant

in the petition are denied, except those which are specifically
admitted hereinafter. However, before proceeding to give a

para-wise reply to the present writ petition, the Answering
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Respondent craves leave of this Hon'ble Court to make the

following Preliminary Submissions.
PRELIMINARY SUBMISSIONS:

. That the Answering Respondent has been constituted under
the provisions of the University Grants Commission' Act,
.1956 (Acft No. 3 of 1956) [“UGC Act’] which came into force
with effect from 05.11.1956. The UGC Act- was legislated to
make provisions for the coordination and determination of
standards in higher education in India. Under the provisions
of the UGC Act, the Answering Respondent has becen
entrusted with the duty to take such steps as it may think
necessary f(?r the promotion and coordination of higher
education in Universities and Institutions and for the
determination and maintenance of standards of teaching,
examination and research therein.

cu

. That, for the aforesaid purpose of performing its functions

under the UGC Act, the Answering Respondent is inter alia

Constitution.
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University, and that the Respondent No. 1 University has its

5 That the Petitioners’ case, insofar as the Answering

Respondent is concerned, is essentially that the University
Grants.Comrnission (Preventionl, Prohibition and Redressal of
Sexual Harassment of Women Ernployees and Students in
Higher Educational Institutions) Regulations, 2015 |[the
“2015 Regulations”] are ultra vires the UGC Act. A copy of
the 2015 Regulations is annexed herewith and marked as

Annexure R-2/1.

. The Petitioners allege that the Answering Respondent has no

jurisdiction to impose and/or amend the applicability of
regulations in the matter of misconduct, and, in particular,

with regard to sexual harassment, on the Respondent No. 1

own regulations relating to the issue of sexual harassment as

a form 6f misconduct, which have the full effect of law, and

which govern the practice and procedure for conducting an

_inquiry in relation to misconduct.

. The Petitioners therefore submit that “the UGC has no power

to determine the content of what constitutes ‘misconduct’ or

‘the rule and regulations governing misconduct including the

sed of such misconduct.” The Petitioners consequently
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the erstwhile Gender Sensitisation Committee against Sexual
Harassment [“GSCASH”] which they contend are in line with
the Sexual Harassment of Women at Workplace (Pre,vention,r
?rohibition, and Redressal) Act, 2013 [the «“2013 Act”], and
the 2015 Regulations. For that purpose, the Petitioners also

claim that the rules and procedures of the erstwhile

CSCASH, which were in force prior to the adoption of the

. 2015 Regulations by the Respondent No. 1 University in its

269th meeting of the Executive Council held on 18.09.2017,
are more effective than the 2015 Regulations and the 2013

Act.

"It is submitted that the Petitioners’ case is fundamentally

flawed because it ignores settled law that regulations framed
by the Answcéring Respondent under section 26(1) of the UGC
Act are binding on all Universities. In fact, in Annamalai
University v Secretary to Government, Information and
Tourism Department and Others, (2009) 4 SCC 590, the
Hon'ble Supreme Court held that:

«41. ... The UGC Act was enacted for effectuating co-

ordination and determination of standards in

Universities. The purport and object for‘which it was

enacted must be given full effect.

42. The provisions of the UGC Act are binding on all

Universities whether conventional or open. Its powers

are very broad. The Requlations framed by it in terms

*Xf clauses [e), (f), (g) and (h) of sub-Section (1)
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of Section 26 are_of wide amplitude. They apply

equally to Open Universities as also to" formal
conventional universities. In the matter of higher
education, it is necessary to maintc.u'n minimum
standards of instructions. Such minimum standards
of instructions are required to be defined by UGC. The
standards and the coordination of work or facilities in

universities must be maintained and for that purpose

required to be regulated. The powers of UGC

under Sections 26(1)(f) and 26(1)(g) are very broad in

nature. Subordinate legislation as is _well known

when validly made becomes part of the Act. We havef

,\;}‘O TA,

, /ALAKA NAYARN 1o

noticed hereinbefore that the functions of the UGC are
all-pervasive in respect of the matters specified in
clause (d) of sub-section (1) of Section 12-A and
clauses (a) and (c) of sub- section (2) thereof.”

[Emphasis supplied]

This position of law has been reiterated in a number of

judgments.

. It is submitted that the 2015 Regulations were validly
madel in exercise of powers under section 26(1)(g) of the
UGC Act, because said regulations are meant to regulate
the maintenance of standards of higher education in
India. It is submitted that gender sensitisation and the

‘}pr ention of sexual harassment have a direct and causal

ith standards of education in Universities, Colleges,'
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and institutions of higher learning in India. This is well
recognised and is also borne out from the widely
acknowledged report prepared under the aegis of the
| Answering Respondent titled ‘SAKSHAM Measures for
Ensuring the Safety of Women and Programmes for Gender
Sensitization oﬁ Campuses’ [the “SAKSHAM Report”|
which was released in December 2013. A copy of the
.SAKSHAM Report is annexed herewith and marked as

Annexure R-2/2.

10. Thus, the Petitioners are entirely wrong in claiming that
the Anstring Respondent does not have the power to
make regulations dealing with sexual harassment for
higher educational institutions in India. It is also wrong

for-the Pétitioners to contend that such regulations are
not binding on higher educational institutions, including
the Respondent No 1 University. Regulation 1(1) of the
2015 Regulations clearly states that “[t]hey s’hall apply to
ali higher education institutions in India.” Re:gulation 2(i)
states as follows:
“2(i) [TJhe HEI shall ensure that the constitution of
such a Body is as required for ICC under these

regulations. Provided further that such a Body shall

- be bound by the provisions of these regulations.”
SBLAY AT
L '

lation 3(a) further states that every higher

cational institution shall “modify its ordinances and



- Regulations”. The Petitioners’ submission that the 2015
Régulations are “recommendatory” in nature when it
comes to the Respondent No. 1 University is therefore

incorrect and based on a misinterpretation of the 2015

Regulations.

11. It is submitted that even if the Respondent No. 1
University has the power to regulate and enforce
‘discipline’ among students and employees of the'
University, the Answering Respondent has the power to
make regulations for dealing with instances of sexual
harassment on campuses of Universities, Colleges, and
institutions of higher learning in order to maintain the
standards of higher education in India. Moreover, it is
pertinent'to note that the Respondent No. 1 University has
itself adopted the 2015 Regulations, as noted in its office
order no. 248/2017 (dated 18.09.2017) annexed at page
119 of the Writ Petition, in place of the rules and

regulations of the erstwhile GSCASH.

12. Therefore, the Respondent No. 1 University is bound to
deal with instances of sexual harassment in accordance
with the 2015 Regulations and not as per the rules and

N procedure of the erstwhile GSCASH. The Petitioners’

Ve
A _)M\ D
/,.» -\1 submission that the rules and procedure of the erstwhile
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JGSCASH-were _more effective than the provisions of the
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2013 Act and the 2015 Regulations is therefore irrelevant

for purposes of adjudicating the instant writ petition.

It is pertinent to note that the 2015 Regulations, which
apply to students as well, ha\}e been implemented in as
many as 260 highef educational institutions across the
country. The Answering Respondent has been intimating
Universities and Colleges to do so on several occasions,
including vide letters dated 28.01.2015, 15.06.2015,
23.07.2015, 01.10.2015, and ,28.077.2016. Copies of the
UGC letters dated 28.01.2015, 15.06.2015, 23.07.2015,
01.10.2015, 28.07.2016 and 06.06.2017 are annexed

herewith as Annexure R-2/3 (Colly).

PARAGRAPH-WISE REPLY

14.

15.

OB
5

. 27-06:2019

ALAKA NAYAK

Regd. Mo, 10839

Expiry Ozta

That the contents of paragraph nos. 1 to 6 do not need a

reply from the Answering Respondent at present.

That the contents of paragraphs nos. 7 to 9 are references
to the Jawaharlal Nehru University Act, 1966 and the
UGC Act. The same therefore do not need a reply from the

4

Answering Respondent at present.

N
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17.

18,

19.
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That the contents of paragraph no. 10 are wrong in light of
the Preliminary Submissions above, which are not being
repeated herein for the sake of brevity.

That the contents of paragraph nos. 11 to 14 do not

pertain to the Answering Respondent.

L

That, with respect to the contents of paragraph no. 15; it
is submitted that the 2015 Regulations apply to students
as well. In any event, as sﬁbmitted earlier, the rules and
regulations of the erstwhile GSCASH have been replacedA
by the Respondent .No. 1 University pursuant to the
decision taken by the Respondent No. 1 University in the-

269th meeting of its Executive Council held on 18.09.2017.

That, with respect to the contents of paragraph no. 16, it
is humbly reiterated that the rules and regulations of the
erstwhile GSCASH have been replaced by the Respondent
No. 1 University pursuant to the decision taken by the
Respondent No. 1 University in the 269th meeting of its
Executive Cou;cil held on 18.09.2017. The Respondent
No. 1 University is therefore bound to deal with instances
f sexual harassment in accordance with the 2015

lations and not as per the rules and procedure of the
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' 23,

24.

That the contents of paragraph nos. 17 & 18 are mere

references to the 2015 Regulations and therefore do not -

need a reply from the Answering Respondent.

That the contents of paragr:clph nos. 19 & 20 pértai_n to the
Respondent No.1 University and do not need a reply from
the Answering Respondent except to say that the
Respondent No. 1 University rightly implemented the 2015

Regulations by replacing the rules and regulations of the

erstwhile GSCASH.

=

That, with respect to the contents of paragraph nos. 21 &
22, it is -submitted that the present petition is devoid of

merit and is therefore liable to be dismissed in limine.

That the Petitioners are put to strict proof of the contents

of paragraph no. 23.

That the contents of the Grounds in the present petition




That the Hon’ble.Court may therefore be pleased to deny

23.
sought by the Petitioners, and to dismiss the

the relief(s)

present petition in limine.
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