. IN THE HIGH COURT OF DELHI AT NEW DELHI

% Date of Decision : 2" March, 2016
W.P.(CRL) 558/2016 & Crl.M.A. Nos.3237/2016 & 3262/2016
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,;f -~ ﬂ -- Mf Vtshai;Gosah Mr.Victor Dhissa.
& o . %.Bajmder ‘Ms.Tarannum Cheema
‘f‘-:NfIf Harsh Bor:a, kgvocates

Freh ~=-;::~ﬂ‘ £ 5
= el e i e &
*5-?“5“?% XA hkT . 1-“"'*

* - =8 2
- L B R ¥ o N L o 5 =
= . W U T L e gt ad o
5 HMCTSUS TV Ll f“r* S ==
. L " e i ! i il
g =
3 .
—

| g -
el M

..-.n-aﬁ,,,-

'."'u'- -:I lo,.

STATE ‘F NCT OF DELI—II ‘*% i f_g _H B Respondent
1 Through,_ﬁ, £Mr Tushar Mehta, ASG, :Mr.Sanjay
ﬁ o ”’3}'" gﬁlfﬁSG Mr.Chetan Sharma, Senior
vitheMr.Anil 'Soni, Special
ﬁ&&B&bb&f Special
-~ PP, Mr¥ukésh-Gupta, Mr. Amit
%@Ff T Gﬁgta,& Ar Ris hab“h Juneja, Mr.Rajat
.-w; —~ fﬁ_ NG, :Mi““ Mahan Popli, Mr.Aadit

~Khorana, Ms.Ruchi J ain, Mr.Sarfraz
Ahmed, Advocate for the State.

Mr.Rahul Mehra, Standing Counsel
(Criminal) for Govt. of NCT of Delhi
with Ms.Richa Kapoor, ASC,
Mr.Sanjay Lao, ASC, Mr.Rajesh
Mahajan, ASC and Mr.Aditya Swarup
Aggarwal, Advocate.
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PRATIBHA RANIL J. (Oral

1 Rang hara Hari Singh Nalve se,
Rang laal hai Lal Bahadur se,
Rang bana basanti Bhagat Singh,
Rang aman ka veer Jawahar se.
Mere Desh ki Dharti sona ugle
Ugle here moti mere desh ki dharti’

2. This patriotic song from ‘Upkaar by Lyricist Indeevar symbolizes

..-.-

individual characteristics re Spres by “different colours and love for
% BR8 B o Ny
motherland. SRR Ef ¥ & . R
f %‘# | hgﬁ : f m; | %%ﬂ
3.  Spring seaseg’is atime when.nature é,becomes @%en %ld flower blooms
in all colours. T];ﬁs s&%g wh)"*@l ' ’ﬁéace is efuelmé;the prestigious
5 “?2 S35 35 , e .;'.-
Jawaharlal Nel:g.l Utiiversity ( ituiated in the heart of De]%u needs to be
answered by its students, faculty bers and those managm J the affairs of

this national um’germty
4,

When the posters of the said programme revealed the topic of the

programme to be organized that evening, the authorities at JNU acted swiftly
by cancelling the permission and communicating the same to the organizers
as well the security staff. What followed thereafter has been recorded in FIR
No.110/2016 under Section 124-A/34 IPC at PS Vasant Kunj North. The
status report shows that now the case is under investigation for the offence

punishable under Sections 124-A/120-B/34/147/149 IPC.
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5. In the writ petition bearing W.P.(Crl.) No0.29/2016 the Supreme Court
on 19.02.2016 ordered for transmitting the record of bail petition of

petitioner Kanhaiya Kumar to High Court of Delhi for hearing by passing

the following order:-

‘After hearing learned counsel for the petitioner, learned
Solicitor General and the submissions of other members of the
Bar (who volunteered to make submissions in this matter), we
are of the opinion that the present petition be transmitted to the

Delhi High Court for corzs:demzon of the prayer for bail of
accused Kanhazya miar mHF NO“,

"’"' fﬂﬁ 37'@ ﬂ?o the petitioner

?ﬁtzom @’Wer mater {@a @é& he deems
e lateN
i @76 %wrth the

; . , elitioner to m@.ve %&’ Delhi

5% na "f-
: :

I High Court fo é"omzder

g

%
g

J:,.

e und i thxch the instant
P, e N | L-. % ’. 4 . .-—..

e bar -_ it 56 a recautzons are
required to be taken Whic '_f"' =pr c gs are taken by the
Delhi High Court to ensure the sqfety of the learned counsel
appearing for the petitioner and also the journalists.

Having regard to the history of the case, we deem it
appropriate to request the High Court to take such appropriate
steps at it deems fit and proper to ensure the peaceful conduct
of the proceedings. We also place on record that the learned
Solicitor General appearing for the Union of India as well as
the Commissioner of Police, Delhi assure that all necessary
precautions will be taken in consultation with the Registrar

y—
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General of the Delhi High Court for the peaceful conduct of the
case.

The writ petition is disposed of and transmitted to the
Delhi High Court. The Registry is directed is transmit the
papers to the Delhi High Court forthwith along with the order.’

6. This is how the bail application of the petitioner made in W.P.(Crl.)

N0.558/2016 is being heard by this Court

7. The writ petitioner beﬁ® € this, urt seeks:his release on bail in case
13 E‘iﬁ o% 14

FIR No.110/2016 ungWSeétlpns 124-A/12 52/1%4?%149 IPC registered at

PS Vasant Kunj Nﬁh%%ertmﬁgﬁ : 'f ‘Ej;laxge of s*f:tﬁtm& levelled against

him is false as h%h ever ma % any:-sedi 'a'*a ' utterance%@r Iaamed any anti-

=
}il_-_"?:".‘::_'.".f-'-""

3. : ' e‘;petltloner has clalrfaed that there
il & E

l alleged:i c1dent of ralsn}g alleged anti-

‘_\%( o Ty S *_.é- -I i = | &4 ;
national slogans. “*’%\% a et JINU. Campus 1

disturbance was reperted+

5 ed %@eaceﬁﬂ and no
Tﬁ so called video

has also joined the investigation. He is no more required for investigation of
this case.

9. In his speech delivered on 11" February, 2016 the petitioner has
projected himself to be a law abiding citizen having full faith in the
Constitution. The petitioner has claimed himself to be a public figure and
member of AISF Students Political Party affiliated to Communist Party of
India. He is also President of Jawaharlal Nehru University Students Union.

=T
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He is pursuing Ph.d. at School of International Studies, Jawaharlal Nehru
University. He has deep roots in the society. He is the victim of conspiracy
by certain vested elements who are fabricating evidence against him. There
1s no possibility of his being capable of tampering with the evidence.

10.  The petitioner asserts his fundamental rights guaranteed under Article
19(1)(a) of the Constitution of India on the ground that the utterances
(speech or slogans) attributable to him cannot be termed to be in violation of

any law and as such he has not committed any offence. The petitioner has

agreed to abide by the terms- ... d co%y be imposed in case he
1s ordered to be relea}@ﬁ cnn@aﬂwﬁ Ut e ) #, %

'u'h

f”” A ‘i:;f'm
11.  Detailed staﬁs §$rt haﬁ‘% en ,;-la-..n_} the Statw ich also includes
slogans raised anﬁ iﬁi’e of phot ¢ ‘e‘imw ?rt\ ‘event. f‘*i |
03 3ol PPN = %

12. I have laeard Mr.Kapil S a" al ;,'w arned  Senior Advqcate for the
petitioner as v&ll as Mr. Tusha.r} Bﬁ{' ’Eﬁi feamed ASG for é‘le State and
Mr.Rahul Mehra; learned Standzmg‘ ounsel{ Criminal) for G@grt of NCT of

S I{

’E"u.p 1 ‘.g.ff E;Z',
i ﬁ}ﬂ € E"* 2 f Tj‘ -E 3 -*4" &
Delhi. LW AN \ G gl %ﬁ
RO Y
13.  Mr.Kapil Sibal, leatmed"Se e Eep:g;eﬁsgﬁmg the petitioner
¥ .

Kanhaiya Kumar has sub 4

to be divided in three parts :-
(1) from 4.30 pm to 7.25 pm
(11) from 7.25 pm to 8.30 pm
(111) After 8.30 pm

14. Mr.Kapil Sibal, learned Senior Advocate for the petitioner has placed
on record the photocopy of the proforma for booking venue for the event and

the undertaking annexed therewith which is not signed by the petitioner.

ﬂ(
> \D

Cﬂu:“‘“” er .
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15. Mr.Kapil Sibal, learned Senior Advocate for the petitioner has

submitted that the petitioner has no role in that event. His name also does
not appear on the poster about the topic of that event, contents of which were
considered anti-national by JNU authorities. The petitioner has not been
seen raising anti-national slogans in any of the video footage. Rather on 11™
February, 2016 the petitioner had given a speech, full text of which is
annexed with the petition as Annexure-G (as reported by Indian Express). In

the said speech, the petitioner had raised his voice against those who were
P Lo

trying to break the country «aﬁ“ﬁjbrt_:&k JNZU ﬁe ‘has asserted that JNU will

ﬂﬂﬂﬂﬂ
\. L.

-i'- 4 ; et j-. =

™ e g .

strengthen the vmceﬁéf demﬁcracy,_ mlce of md@pendence freedom of

expression and he has e;pressed full fﬁlﬂi’ il the Constlmtmn of India.

"'bq.-,._ﬂs.__ —~! ‘.,
‘iﬁ'} %I"'—oﬂféﬁ -%"r fﬂ_:l-'-

16. Mr.Kapil §1baﬂleamed S@ﬂf %ﬁ%@i@ate for the p@ﬂtléner has drawn
the attention of ﬁhls Court to the

'E 2«. rfl-ll‘_"‘:‘.1
Ve
.'l':"'i" ]

#t.""" -+,

ey T _'.""'
= W :' ;
17
"
i

News ngramme telecasted on 10;’[1i

‘ -
.H'L.r:-'-.-, it
-I

been recorded that in the chpp‘m ..-..,,," TNU ¢

Jri ;dents were see;i raising anti-

ﬂn&sﬂslogan does not find

““'a‘? .r"'

i 4 =
?“fd_l- "!.ﬁ.- F&b{‘u

‘ qﬂ@ted ﬁ'om pages 3 f’g *Sﬁ;@f the status report

mention in the thu’ty%s

: e '-:-T_-Fq';":..hr' 'ﬂ'q‘:‘#

"'5"?_'}{3_.__-'.:? e -':':_1_- :'._ 1_.-.‘. :_'; ;::'f.‘_"l:‘:!:t. = ::w;,:-r::-f::ﬁﬁ; :""i-' | ‘E‘}:x:ar' -I-_n".'j*-"""
filed by the State. O, e Dl i R 1
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17.  Mr.Kapil Sibal, learned Senior-Advocate for the petitioner has
submitted that role of the petitioner Kanhaiya Kumar is limited to the extent
that he reached the spot in his capacity as President of JNU Students Union,
on coming to know about the tension between the two groups. After the
situation came under control, he left the spot. There was no untoward
incident leading to violence in the campus on that day. The petitioner is
stated to have reached the spot at about 7.30 pm and it is mentioned in the

status report (para 32) that after the situation was brought under control by
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8.30 - 9.00 pm, all the students reached Ganga Dhaba, some of the leaders
including petitioner addressed them and thereafter they dispersed. The
speech made by the petitioner Kanhaiya Kumar on 11" February, 2016
cannot be termed as anti-national and whatever he has stated in that speech is
within his right to freedom of speech guaranteed under the Constitution of
India. Mr.Kapil Sibal, learned Senior Advocate for the petitioner has
submitted that the petitioner had been remanded to police custody thrice and

he is no more required for 1nvest1gat10n In the circumstances, he may be

" P
I-'"" o I‘.:.; "F"" I! 1“
e, ¥
L

granted. The s§1b] ect matter of

Reading — The %ountry Wlthnu
to them to condt t the pmgra
2016. \ "

cancelled the pennission and the organising group was duly informed. The
reason being that the posters about the proposed programme were against the
Judicial killing of Afzal Guru and Magbool Bhatt and have been put up at all
the hostels and these activities were likely to disrupt the peace and harmony
of the campus. Apprehending breach of peace at the campus, the Chief
Security Officer, INU as well local police was informed. There were

arguments between the students on aene side and securlty staff on other side

Lﬂdfthther ‘
High Court of Delht
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on fixing the mike and other equipments. The local police assisted by
security staff and positioned themselves between the two groups to maintain
distance between them. The shouting of anti-national slogans continued
unabated which were opposed/countered by the other group of students by
shouting slogans in support of the nation. In this process, the students from
both the groups had at many times engaged in verbal as well as physical
Jostling and heckling. This situation led to law and order problem which
disturbed the public order in JNU campus. The situation was brought under

- ah:fq-w;}‘f e

--_..1._|-._

control by 8.30 to 9.00 pmﬁloth J:h@; gmups ré”&*emd Ganga Dhaba where

some of the students leaders aﬁdressed the assemBly befﬁre dispersing.

'L,_.;

A N ""; ﬁa."ﬁ '=.."; k.i E":a

20. Mr.Tushar Meh&aﬂeame;ﬂ -ASG for'the

r?}htr- "'h#n_. "- f1,bf'
{ S -‘---f”'"_ .'l

the basis of tele@astwby Zee New”& -f;:’ { ,f,.

at JNU on 9" February, 2016, raﬁ&m idec otage was obtalned from that

E‘E‘:_"hr' . t.'._ !':th X

channel and ﬁhereafter FIR No }1}0%20 1‘6 under Sectlons 124-A/120-

."-.‘-' 'n--. 3 i‘f "l- '-.!:_-_

B/34/147/149 IPC was reglstered at“PS V’ Kunj North.
21. Alongwith the stams "éfepa; - the State’ s pl

:'*.:

ary_., 2015“@ab0fut the incident

{%"

rthe' S e l:tas @Iaeed 011 record certain
*a %1 i S

photographs to pomh dutfﬁiat ‘seme of thgmpersonts @ Ehe photographs are

*‘hﬂ-a:_-_. r

N%”"’ ,4.;'11.*

i fr-~ ; QGITIE‘IW aﬂd*;zknks .:a*re not known to the

..,:'-fr-r..-—'H .__._:' “‘

e — g

investigating agency. Posters havmgﬁ‘”’ﬁffsfﬁgraphs of Afzal Guru have been

covering their faces.

held by the students. The posters for the programme to be organised on 9™
February, 2016 is with the heading ‘Against the judicial killing of Afzal
Guru & Magbool Bhatt’. The permission was applied by co-accused Umar
Khalid on the prescribed proforma for ‘Poetry Reading — The Country
Without A Post Office’ and it was only from the posters circulated on 9"
February, 2016 that the authorities at JNU came to know about the nature of

the programme being anti-national resultantly permission was withdrawn.

Jlel
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22. Mr.Tushar Mehta, learned ASG for the State has referred to the
statement of various witnesses recorded under Section 161 CPC to describe
the role played by the petitioner in organising as well as during the event. It
has been submitted that merely because the petitioner is not a signatory on
the application form for seeking permission for the programme, is not
sufficient to infer that he has nothing to do with the event. Attention of this

Court has been drawn to the fact that as per the statement of witnesses

(learned ASG did not want to disclose the 1dent1ty of the witnesses examined

under Section 161 CrPC thoug! '002@& @fume ‘ﬁﬁw been placed on record),

'i”“-::
ﬂm ﬁ:é.“ e

the petitioner also ta]lge“’ﬂ to“fhe foncem d aufﬁ0r1t1as»§h‘ﬁw1ng his resentment

11111 '&:ﬁ'{

*:«e“"‘*

about the cancellaﬁl(mr of the ps:m’.
h_;- _j%-
event, which led? t@@a situation &

2
"_i?" ﬁ"‘ Ei.':“
: r%"r-‘

' had to be G,a:lledf and both the

factions of the sl’fudents raising sl

23. M. Tusha% Mehta, learned P{S ; tﬁe State has further STubmltted that

BER A 1"

the speech gwe}a by the petltmm;‘ @n

strategy to create ag«de ;ﬁt “*f

nﬁ-

24.  Referring to tf%e fﬁﬂs ﬁw@wmfonmnﬁ@%d till filing of the

_F-I.-h -.-\.\ ""

status report as well varlﬁus &sp&a&%@m wﬁl“i;laaﬁthe.;ﬂvestlgatlon is yet to be

conducted, prayer for bail has been Stron

slogans raised during the programme as well honoring martyrdom of Afzal

Guru and Magbool Bhatt justified registration of a case under Sections 124-
A/120-B/34/147/149 IPC against the petitioner and other accused persons
involved which can be established not only by video footage but also by

independent evidence.

5%
Court Master
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25. Mr.Rahul Mehra, Standing Counsel (Criminal) for Government of
NCT of Delhi has submitted that in the facts and circumstances of the case,
the petitioner may be released on bail.

26. The writ petitioner before this Court is President of JNU Students
Union. His presence at the spot on the day of incident when alleged anti-
national event was organised, is not disputed. He explains his presence for
not to participate in the activities but to control the unpleasant situation that

had arisen because of conflict between twe factlons of the students having

; ut three weeks back.
.5 At this stage, a

SIS R ,*:“*-;? %
-r { -ﬁf%?avmded w'ﬁ::ﬁl*e eenmdermg the
h @. w’?a orejudging and n% prejudice, a

eXIStence or otherwise of a prima
% -"-: W

e 45

brief examination for satlsfymg
3

facie case 1S necessary. LA Vs. Amagmam Tripathi
1 RU RO S ﬂ%,
AIR20055C3490) R ﬁ*;ie‘*@w

*"' al-.se‘*’”Been ﬂnﬁf’ﬁered by the apex

o
_l:"'r

28.  The principlesigoveming-

-E-- b

Court in Kalyan Cha;?? Sark r -. ﬁn @ Pappu Yadav &

"'n'.'e-' )

.:"

T
ki

Anr. (2004) 7 SCC 528 as under e e

‘10. Before we discuss the various arguments and the material
relied upon by the parties for and against grant of bail, it is
necessary to know the law in regard to grant of bail in non-
bailable offences.

11. The law in regard to grant or refusal of bail is very well
settled. The Court granting bail should exercise its discretion in
a judicious manner and not as a matter of course. Though at
the stage of granting bail a detailed examination of evidence

pe.

Court 1a:>TEr
High Court of Delh!
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and elaborate documentation of the merit of the case need not
be undertaken, there is a need to indicate in such orders
reasons for prima facie concluding why bail was being granted
particularly where the accused is charged of having committed
a serious offence. Any order devoid of such reasons would
suffer from non-application of mind. It is also necessary for the
court granting bail to consider among other circumstances, the
Jollowing factors also before granting bail; they are,

(a) The nature of accusation and the severity of punishment in
case of conviction and the nature of supporting evidence;

(b) R e GS 0 H ab l e ap pr 3 ,* i u N R S A - T - -4:.-.,:::. o 1
: R {iﬁ _ . -:5- {
apprehension of 4 at _ .,“ * nant; ‘*fz%

- T
£ i,
Fi b -F “':- 3
’.-" e
r. o i J-_,F’}

ﬁsuppgrt of the

charge . %%.:.
" B
29. Thus, wi mﬁ: above lim COL ?t would be neces%ry to refer to

the material available to decide tﬁis% ok: pi:alication. The fao%s as noted in
4%

the FIR have already been narr;aﬁi; L 'j‘; ongwith the status gport slogans

(thirty) as well .h ous p gvﬁf -aphs of t € Svent Tf een armexed

bail, here I would
photographs:- |

Slogans:

1. AFZAL GURU MAQBOOL BHATT JINDABAD.

2. BHARAT KI BARBADI TAK JUNG RAHEGI JUNG
RAHEGI

3. GOINDIA GO BACK

4. INDIAN ARMY MURDABAD

5.  BHARAT TERE TUKKDE HONGE- INSHAALLAHA

INSHAALLAHA

AFZAL KI HATYA NAHI SAHENGE NAHI SAHENGE

BANDOOK KI DUM PE LENGE AAZADI.’

\Aﬁ
YA
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31. The petitioner is President of JNU Students Union and actively
involved in various activities carried out in the University. He admits his
presence at the spot on the alleged date of occurrence. The photographs of
the incidents placed on record have been filed to show his presence at the
spot. The limited controversy as on date is whether the petitioner was
actively participating in the alleged anti-national activities on that day or he
was present there only to intervene between two rival factions of the

students. What was the role played by the petitioner on that day is subject

matter of investigation %@*—‘%ﬁw at tﬁte stage to leave it to the

.1:'-:!- - W“i E!: 'I..'.

B |

investigating agency to unéaﬁﬁifthe Eruth It is'# ﬁet _ellsputed by the State at
this stage that in tly f@gﬁgge of;

ﬁj ’
I

g : rr'il f. el :'?
de % “ﬁl}:tg of themcldent the petitioner
GRERNee] ';“i'

has not been see%lga raesmg anti-national slog: but leamedr’ﬁSG for the State

J-l». o 3"“’: _.‘

h_‘...'_-‘

has referred to the statement of vam&li;gﬁ itnesses recorded undesr Section 161

. I‘r |a-’ %ﬁ

CrPC who have‘% stated about the p%%eme as well active panlegpatlen of the

f

3,.,,:.- _ ‘q.}t"'

petitioner 1n th% 1neldent The'”wpe'ﬁ 1 nee%akes shelter und?er the speech

T,

:1

i",“_
r'%k
»
5"
o N

made by him en, 11°4 T % .,fhis alaleglanee to the
L W @*ir - > 4

Constitution of Indlit Ef’efea*f’%hhe ferees mﬁlﬁ‘lgeﬁ%m“ 1di§1ntegrat10n of the

o iﬁ*ﬂtﬁﬁ'ﬂ' .....

country. Whether the ﬁe@dﬁw‘%m bﬁﬂ’ﬁg 501 6 by the petitioner

e rﬂ-f' e

"‘%"&'
contains his original thoughts and Taith in the Constitution and nationalist

approach, or the speech was to create a safety gear for himself is again

something which cannot be examined by this Court at this stage.

32. Section 124-A of Indian Penal Code reads as under:

“124A. Sedition.—Whoever, by words, either spoken or written,
or by signs, or by visible representation, or otherwise, brings or
attempis to bring into hatred or contempt, or excites or attempts
to excite disaffection towards, the Government established by
law inlndia shall be punished withimprisonment for life, to
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which fine may be added, or with imprisonment which may
extend to three years, to which fine may be added, or with

fine.”

Thus, the punishment which can be awarded for the above offence are:

(i)  imprisonment for life, to which fine may be added, or;
(ii)  with imprisonment which may extend to three years, to
which fine may be added, or;

(iii)  with fine."

L]
e
- _1._ : :_;.1"_ il it Ty 3 :-rll
=it of 4 3 aa Srl
- i’
=) A
i :l:p_.' -] )
..

34. What consti egﬁfm ha&;:bﬁen recenﬂ@%%g
High Court in Har igﬁn}ham 15_ ﬁtafe 0_;‘ ﬁé%amt & Ors. 2016

5 “"'*e"""' i-m. 'f."i
(1) RCR (Crxmx{al,@jz as undeg:% ::.% %) >

J'

W
-;5.'1?
e Tl

4. Is ould be mz'm#ul f?; T g&ﬁ‘ that the case in hand is
DEQYING. quashmg of the I LR at

Id look into
t adding

t a speech

ess I Shou

the allega o7 levelled:i
or subtracting afy i _

or a statementN NI . speak he persons, who
are listening to him .':'" 107 fac:e could be
said to be mtende =i, ¢ ” ~isaff ctzorz towards the

Rk --..*:I-

........

established Government and amounts to an offence under
Section 1244 of the Indian Penal Code. To put it in other
words, to advise a person to persuade to violence as a means of
attaining a particular goal or seeking revenge is not less
objectionable then advising that person to commit violence
himself for that purpose. In either case, the advice is to pursue
a course of action, it is calculated to disturb the tranquility of
the State. It is a recommendation to oppose the established

Government by force.
Ql(“/’/

W.P.(Crl.) No.558/20156 Page 17 of 23




35.  While seeking release on bail, the writ petitioner Kanhaiya Kumar has
also asserted his constitutional right to freedom to speech confirmed under
Article 19(1)(a) of the Constitution of India.

36. In the case Shreya Singhal vs. Union of India (2015) 5 SCC 1 the

expression “freedom of speech and expression” has been considered as

under:-

“13. This leads us to a discussion of what is the content of the
expression "freedom of speech and expression”. There are three
concepts which are ﬁm damental*in-under tandmg the reach of
this most basic of#humantri st

second is adﬁac‘}i %hdm gj;e hthim} 1; ﬁnﬁ%@em Mere

?% Sy B
discussion oﬁ qg@ﬁ Of.@.particular cagse%owsoever

i"!..n‘- ,-I"

, ‘_-f.hﬂ" 1) (a). I’z"{;&g‘ﬁ(‘)’%ﬁly when

"'ﬁ' '

Securgﬁ/ of the
- r-;i'f

= i

1

The living ambience and social milieu of the campus is also
reflected in an integrated, interdisciplinary approach in
teaching and research. There is freedom to define and design
course content or start new courses. Research themes evolve
with new developments in the area and the interface between
different areas of study. Everyone at the university competes
with himself/herself to excel in their own field of research. JNU
is academically and socially a vibrant place where all have
space to express their views.
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The JNU campus is a microcosm of the Indian nation, drawing
students from every nook and corner of the country and from
every group and stratum of society. To make sure that this is so,
annual admission tests are simultaneously held at 37 centres
spread across the length and breadth of the country, and
special care is taken to draw students from the underprivileged
castes and ethic groups by reserving 22.5 per cent of seats for
them. Overseas students form some 10 percent of the annual
intake. Students' hostels and blocks of faculty residences are

interspersed with one another; uriderlir the vision of a large
Ak = s R & T =52 q{'ﬁ"—
Indian family.” e q) =9 O S Y

38. Today I find mys f staﬁﬁmg Wrossroa %%IR in question has

-3 -45"“3‘\ "'r"ﬂ'n- LTS
ﬁ e& %, @;& Invesﬁga"?tljg"m 1s at the initial

o ;'%_jawaharlalﬁN el‘iaru University

1 ‘_‘4
4 . _;-' i {f‘!v‘.

": " :"i.‘; {on 9" February, %16 e e

fgof{iéo{thm day i.e. 9% Fébruary, 2016.
’: e & Snge Rkl Ehby &
1n jﬁﬁ‘iCﬁfKJﬁﬁ?:. The question is, in view of

---1 rc:iﬂl o m]
1{. '-*,_E"'- ; -"'E-‘ . 2 s ] -
nst:himi; the: 1%0 al attitude which
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39. As President of J awaharlal Unwer51ty Students Union, the
petitioner was expected to be responsible and accountable for any anti-
national event organised in the campus. Freedom of speech guaranteed to the
citizens of this country under the Constitution of India has enough room for

every citizen to follow his own ideology or political affiliation within the

framework of our Constitution. While dealing with the bail application of
the petitioner, it has to be kept in mind by all concerned that they are

enjoying this freedom only because our borders are guarded by our armed

. Del
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and paramilitary forces. Our forces are protecting our frontiers in the most
difficult terrain in the world i.e. Siachen Glacier or Rann of Kutch.

40. It is a case of raising anti-national slogans which do have the effect of
threatening national integrity. The averments made in para 14 of the writ

petition is extracted as under :-

‘14. That the petitioner has committed no offence whatsoever,
and the wild and baseless allegations being made against him
are not only irresponsible and false, but have also caused
serious harm to his reputatzon AS a responszble students’ union
President, the petmon has never Sowught to subvert the law.
The petitioner is @ rM %E cy"“ a and has always
affirmed his faith mizgaéﬂ nstrtutzon ogn@ﬂ “The petitioner
now seeks the ﬁgatecno -of his. lzbert;gxar?& rights as
guaranteedﬁnir the Con: W \ndia. ﬁ ditterances
butabl e pez‘xrzone?‘? i$ not in

? onstituti n of India, “and as such

' *’ ¢

%

{2 11 s
t{i&moy the freedométo raise such

1;15133)11 swithout reaﬁsmg that they
Ge? %‘5‘% N &

Afzal Guru and Magbool Bhatt close to their chest honoring their

martyrdom, may not be even able to withstand those conditions for an hour
even.

42. The kind of slogans raised may have demoralizing effect on the family
of those martyrs who returned home in coffin draped in tricolor.

43. The petitioner claims his right regarding freedom of speech and
expression guaranteed in Part-III under Article 19(1)(a) of Constitution of
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India. He has also to be reminded that under Part-IV under Article 51A of
Constitution of India fundamental duties of every citizen have been specified
alongwith the fact that rights and duties are two sides of the same coin.

44. The petitioner belongs to an intellectual class pursuing Ph.d. from
International School of Studies, Jawaharlal Nehru University, which 1s
considered as hub of intellectuals. He may have any political affiliation or

ideology. He has every right to pursue that but it can be only within the

framework of our Censtitution Indla 1s a living example of unity in

bgﬁ EVErY., ( cmzen can be subjected
%ﬁ'} ofﬁ@ur@{Constltutlon The

#ﬁ&m:a

in the slogans needs.. Jﬂtr@gpectlon by the

;ﬁ%

to reasonable restricti ns ﬁxﬁe% MICIE 1
By

J *‘-’."”‘a

. -i-"?"‘" , "3’;-.-?“- avallable wn %cord holding
posters carrym%;;hotographs of ' i and Maqbool Bhat%

45. The facuﬂ of INU also has

right path so that they can cOoF . =- 56

student ¢ ty

achieve the obje

established.

for attack on our Parliament, which led to this situation have not only to be
found by them but remedial steps are also required to be taken in this regard
by those managing the affairs of the JNU so that there is no recurrence of
such incident.

47. The investigation in this case is at nascent stage. The thoughts
reflected in the slogans raised by some of the students of JNU who organized

and participated in that programme cannot be claimed to be protected as

Cougt Mastei
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fundamental right to freedom of speech and expression. I consider this as a
kind of infection from which such students are suffering which needs to be
controlled/cured before it becomes an epidemic.

48.  Whenever some infection is spread in a limb, effort is made to cure the
same by giving antibiotics orally and if that does not work, by following
second line of treatment. Sometimes it may require surgical intervention
also. However, if the infection results in infecting the limb to the extent that

it becomes gangrene, amputation is the only treatment.

—_ == A ——
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have mtrospected aboﬁ’f the avﬂents that had “faﬁen place.# To enable him to
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50. Taking mge conSIderatlon - w\e %ﬁﬁé circumstances, I am inclined to

B

release the petltiﬂner on interim b@lf “

51. Once the demsmn of rel

-:f‘""k

now the questlorfv conleﬂs’ *aa%za sg@yl& b“é- ﬁe amoun“t for monetary

Ay Ly i
_@ ek :hr_ R E3T F oS =F e

‘ ] ioner on mterlm ball is taken,

security. In his spe@%&i‘ted T’% F ruary}, 2@16 ﬂqe ﬁéﬁ’houer has claimed

,n_____u R

that his mother works as %@;aﬂéadrﬁérkcr

T

e

which the entire family survwes%ﬁ?? pect is con51dered then the amount
to be required to be filled in the personal bond and surety bond cannot be so
high as to put him in a position that he cannot avail the interim bail.

52.  The time is ripe that while giving some concession to the petitioner on
monetary aspect for purpose of furnishing the bond, he can be required to
furnish an undertaking to the effect that he will not participate actively or
passively in any activity which may be termed as anti-national. Apart from

that, as President of JNU Students Union, he will make all efforts within his

“L{b
Court Magt:r

W.P.(Crl.) No.558/2016 High Court u De

Page 22 of 23



power to control anti-national activities in the campus. His surety should
also be either a member of the Faculty or a person related to the petitioner in
a manner that he can exercise control on the petitioner not only with respect
to appearance before the Court but also to ensure that his thoughts and
energy are channelized in a constructive manner.

53. I may record here that the affidavit filed alongwith this petition is by
Professor Himanshu as parokar, Resident Warden 3, Jhelum Hostel,

Jawaharlal Nehru University, Delhi.

54. 'm bﬁil ﬁg;; a‘?@g]od of six months on his
= B ?51 5: o

furnishing personal b d in iihé | u of ?fﬁéﬁOﬁ-ﬁ;ﬂP‘?%an undertaking on
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Jawaharlal Ne gluwersny, o3 sfaction of ﬁlgar%ed concerned

Metropolitan glstratc/Lmk _;__ .
that he shall no% leave the country vé
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ihe permission of t}fé Court. The
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petitioner. @*" ‘%ﬁ S
55. The writ peti

57. A copy of this order be sent to the concerned Jail Superintendent for

information and compliance.

Copy of the order be given dasti to the parties under the signature of

Court Master.
Ly
PRATIBHA RANI, J.

March 02, 2016
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