“ﬁﬂqvanm Mitra
Advacate General, West Bengal

| have considefed the

Registrar dated 24" July 2015

1 a) Does the cémplainl
been subjecled to anyit!‘acl of s
Complaints Commmeeil(ICC) u
Ans:  In my opinion l:he com
act of sexual harassm‘:bnt, dor
2013,

The Act of 2013 has |
against sexual harassrhent of
be a woman at the wbrkpiéce
educational institution corhes

not.
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I §

hder the A’;:t of 2013 ?

blaint of ajfemale student, who has
2s not corine within the purview of

een brought into existence in orde

vithin lhdje ?purview of the said Act,
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University in respect

of sexual harassment of women.

11J:e(ies raised in the enclosure lo the lefter of the

and | ansm}er the same in the manndr following:

i
of a ferfiljle student of the Universily who alleges to have
|

quai hér!ssmenl come under live purview of the internal

been subjected lo any
ICC under the Act of

I to provide protection

woman atiworkplace. A female student cannol be said to

Even ilr)ough a female emplo','ee of a University or an

3 female s{udenl does

After taking najté r‘jf thy definiliénir of an "aggrieved woman’ to mean in relation to

a work place, a womar, wheth
any act of sexual hara$sment,

protection to woman who has

I am of ?lije view that the object of

heen gaih Euﬂy employed at a workpl

who comes to a Univei!‘iaiiy for ueducalior‘;s tnd training, vocalional or

In the circﬁmsiahégs.
not be entitled to Ibd(j‘e%c‘mfmp

subjected lo sexual hafassmer
H i '

b) Clause 9 (1'3) of Chc
about sexual harassmént !oé IC

Ans: Look!ngial tﬁe
i
sections therein, the Univesit

though it may be a WOf:kaacise‘

c) Chaplet | @Glau'se

am of ‘_h view that a female stud

) |
aint to the 1CC conslituted under
Lt :

!

C.is the!lJ;niversity a workplace for
|

bbject of the said Act and the lan

canno ﬁe said to be'a workplacs

or a worfian employee.

2 (a) ce;fines "aggrieved woman

er employee or not, who alleges 1o Have been subjected lo
Vel

the said Acl is to give

ace, and not a student

1otherwise.
lent of a University will

he said Act, if she is

pter-IV éfélhe Act 2013 specifies who can make complaint

3 female student?

| “ .
Juage usecij in various

for a female student,

as "in relation to a

workplace, a woman ‘pf any age whe hjerl employed or nol, who alleges to have been
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' subjected to any act of sexual harbssmen qy the respondent”. Does [this definition of an

i “aggrieved woman" include femald studen of the University?
i L | l

d) If so, is it in contradiction with the definition of an "empldgyee" as defined in
Clause 2(f) of Chapter | ? . '

i‘ - e)lfitisin contrqdmtlon then can|enrolment and registration of a female student
i in an academic course of study pe consi Lred as a contract with !Ij!e University during
. her period of study, SQ, that she comes under the ambit of an “employee’, and

accordingly her complants can |be broub Wt under the scope and purview of the ICC
under the Act of 2013? |

Ans: The definitipn of "aggrieved woman" does not include female student of the
|

University, in as much ag the Ac| does notiappear to be dealihg":with sexual harassment

of a'female student in a! University. In lhga preamble to the Act it has been stated to
provide protection againgl “sexupl harassment of woman at workplace”. A University is
not a workplace for a fe ja]e:‘ student.
3 The definition ofﬁ"éinplo ee" as é;;il/en in section 2(f) of the Act militates against
! the concept of a studenf 5éing included ,tlferein. Though "trainee afnd apprentice” have
! been included in the'!efm“‘emﬂﬂoyee i section 2(f) of the Act, 1n my opinion, such
| expressions will have to*bé read with refgarence to the context in wh‘ch these were used,
i namely “employed at a WOrkplacE for anyz work...."

- Female studenh’m a Ulfiversity | dJes not work for the UniI{rersily. THere is no
employer — employee félahons ip bethem the University an;;*hér. She goes 1o the

University for her own eduCatlor tralnlng and intellectual improvem@ant. The relationship

between the University and the emale s?uudénl is that of a teacher énd pupil. Unless the

female student, in course of he educaliépn and training in the Univérsity has also taken
|

; up some ‘work, e.g. of a lutor glide, laboratory assistant, demonsll{ator etc. or any other
{ |

services with the Unwersuty. she cannot bé brought within the scope and purview of ICC.

f) If complaints bf feinae studenls can be brought under the scope and ambit of

> the ICC under the Act of 2013 then who i |s the employer of the studqnt?
i Ans Since in my bplmon the c:;rznplaints of a female 51|4dént cannot be brought
- ‘ under the scope and amblt of CC under the Act of 2013, it is not necessary to answer
|

the rest of the questions. In-anl event, jn a simple student-teacher relahousmp a female

student does not have any emgjloyer in he University.
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2. a) How should we i terprel sﬁé!ion 16 of Chapter V of the Act of 20137 Should it

mean recomrnendallpns of IC and éotlons taken by the emptoyLer be not reported to the
Executive Council or| Governing Coudcll either?

Hl Ans. From la read ng of %e tion 16 of the Acl It
, .

s quile clear Ihat the
, recommendation shall not be pubhsh d communicated or made known to the public,

i press and media in any manher. It dogs not talk of the Executive Council or Governing

Council. The purpose of thel Section i to protect the privacy of the complainant, being
lhe “aggrieved woma.fl:". Ih réspect of
an aggrieved person in tern
complaint made by hér unde

before the Executive Councul

female employee of the University, who may be
s of the }Acl, there is no reason why with regard fo the
r Section '%9, her identity and address may not be brought

or Governing Council, if the purpose of doing so is to bring
justice to the aggnéved wgman”,

information that ]ust»de has i

roviso lo section 16 permits dissemination of

leen secuted 1o the victim of sexual harassment under the
Act without dlsclosmg the na e, address, identily or any other parhculars calculated to

lead to the |denhf|caho_n of thg "aggrieved woman" and the wulnegses. Since it is for the
Universily lo secure justice!for the victin% the decision making aufhority in the University,

be it the Executive Council or{the GoveTnlng Council, will have t? be furnished with the

requisite information and dela s in o:)rdel’b to enable it to perform its duties enumerated in

Section 19 (g), (h) and;[i) of; the Act. | 13
| o | | |
b) If so, is it nc;;_t in confradiction »}ilh the next part of the same section 16 ?

i

Ans. The ansWer to this query Lals been provided in the answer to the earlier
I

. question.. } ! l
1 f R | | ‘
\ ‘ ¢) Does thé lnfolmekhm which‘n'?ay be disseminated under the proviso include
|1 ~ summary findings of lhe lC recomméndations and actions taken by the employer on
l that basis? '

i
w d) To whom su¢h information rnay" be disseminated?
| !

Ans. Under Se&tion hi of the Acll :bn enquiry into the complainl before the ICC is

made in accordance wikh-thé sgrvice ru}é:s, where the respondent|is an employee, and

J {
where no such rules exists, ln-s uch mabﬁer as may be prescribed On the basis of its

\ findings, it is the duty of the eimployer unhér Section 19(g) and (h) tq assist the woman lo
1 file complaint or to causi:f initiatig

lion achﬁ under the Indian Penal Gode or any other law

1
1

|
|
I
|
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for the time being in force Lg;lmsl the | perpelralor Furthermore, section 19(i) obligates

the employer to initiate d'ch

" !
misconduct under the servige 1

3 Implementing |Lecomm

a) Statute 113}qu Jadd
be taken in case of leaching
the same apply in ca!,se of if
student against whom allegaliJ

Ans. In view of my opini

of the Act in case of anf allegat

ICC does not have thetJur‘isfdic i

However, in case of cornplajinl
harassmen! against a fema
thereunder may be inifiaiéd fo
case may be as laid down irii‘ S

4. Generally: The Oéon
discrimination on the 'érour%ds
special provisions fof :woime
guaranteed in the Conéiilu‘tibn
all spheres of human acnwly
India in Vishaka's casé repbrtf
laid down the Guidelines and
institutions”, all effecﬂ\re eélfo
guarantee against sexual hara
was no legislation yet enacted
In the Guidelines aJd
has been specifically notedi th
places and other responsible

ensure prevention of sexual

L0 &
expression of the said judgemet. |

Even though tﬁwe saf'id

bn lreal!nb sexual harassment of the complainant as
|

Lles.

andalion;s §ol ICC:

vpur Unjv}arsity First Statutes 1982|specifies the action to
nd non-leiaching staff by the Disciplinary Authorities. Do
nplementihg the recommendations of ICC in case of a

ns of sex@al harassment is found o be correct,

inion givein above, the question of applying the provisions
on of sex | al harassment against a student does not arise.
tion to make recommendation regarding a female student.
against a teaching staff or a non-teaching staff of a sexual
e student of the University, disciplinary proceedings
I misconduct of the !éaching or non-teaching staff as the
atute 113§0f the First Statutes. . ‘

r
Stitution bf India expressly prohlblts by Article 15
inter ahé of sex, and enjoins upbn the State to make
n and cﬁlldren The Fundame?tal Rights expressly
of India embodied the basic conceét of gender equality in
This has Erbeen expressly noted bywthe Supreme Court of
din (1997) 6 SCC 241. In that case the Supreme Court
Norms fcjr dué observance at all work places or “other
cement o* the basic human rights ¢f gender equality and
ssment and abuse, after taking note of the fact that there
or the puri'pose. |
Norms pre:scribed by the Supreme Qourt in paragraph 12 it
At it wasi r%ecessary and expedient ffor emplayers in work
personsf Or instilulions to observe certain guidelines to
1arassm?e nt of woman. The said| Act is the legislative

hct, folloifv ng Vishaka's case, is primarily directed towards

combating the allegatilbﬁ of séxual hardssment of women at work places, there is no
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and educalional inslitption% fa
rights of female stude:hts df a
the teachers, employers, r%\al
the Supreme Court itself has

b students

the absence of Iegis!a'[ive n')ee sure. In{:

stated that in the absénce ofInac!ed |

basic human right of gender
more particularly against sex
guidelines and norms for due
legislation is enacted for the p

In view of the above

Irpose.

rmulatiq‘:g

Universily
t

quality and

principles and procedur
, who may be exposed i(

or employees and slaff o

felt the pged to find an effective al

ara 16 of the judgement,
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reason why taking a cue erm the said’ Act provisions cannot be made by the Universities

s for protecting human
sexual harassment by
the University. In fact,
ernalive mechanism in

he Supreme Court has

w fo provide for the effecpve enforcement of the

|
I

legislation on the subject of sekual harassment of a female studen

University, frame rules and
Committee for making inquiry
and for discharging functions s
the Act. Since such 'Interlna
students of the University, it is
as members.

Dated, Kolktata, the 200 Augus

1, 2015

formulate

into the ¢

guidelines, including s

e will be enquiring into

that such Committee sho

guarantee against sexual harassment, abuse,
ual hara{smenl at workplace, the Court laid down the
observante al all workplaces or olher inslitutions, unlil a

in my oﬁinion, the University should, in the absence of

tin the precincts of the

elting up an Internal

omplaint made by a female student, in line with
milar to those of the Internal Compl
Committ
advisable

aints Commiltee under
icomplaints of female

{Jld also have students
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